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VEMORANDUM OPI NI ON

KROUPA, Judge: This partner-level matter is before the
Court on the parties’ cross-notions for summary judgnent under
Rule 121.! Respondent issued petitioner an affected itens

deficiency notice (deficiency notice) after no partner contested

Al Rule references are to the Tax Court Rules of Practice
and Procedure, and all section references are to the |nternal
Revenue Code in effect for the year at issue, unless otherw se
i ndi cat ed.
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the partnership-level determnations in a notice of fina
partnership adm ni strative adjustment (FPAA) issued to AD FX
Tradi ng 2000 Fund, LLC (partnership).? There are two issues for
decision. The first issue is whether respondent issued
petitioner a valid deficiency notice under section
6230(a)(2) (A (i). Wt hold that the deficiency notice is valid
and we have jurisdiction because the deficiency is attributable
to an affected itemrequiring partner-1level factual
determ nations. The second issue is whether the deficiency
notice is invalid because the FPAA viol ated due process by
failing to provide petitioner adequate notice of the $12,072, 927
deficiency in his Federal income taxes ($12 mllion deficiency).
We hold that the deficiency notice is valid because the
determ nations in the FPAA adequately put petitioner on notice
that respondent had finally determ ned adjustnments to the
partnership return

We shall grant respondent’s notion for summary judgnent and
deny petitioner’s cross-notion for summary judgnent for the
reasons di scussed.

Backgr ound

Prelim naries

The facts we recite are included in the parties’ stipulation

of facts and acconpanying exhibits, matters admtted in the

2The parties agree that it was conclusively detern ned at
the partnership level that AD FX Trading 2000 Fund, LLC, is a
sham that is disregarded for Federal tax purposes. W use the
terms “partnership,” “partner,” and related terns for
conveni ence.
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pl eadi ngs or notions, or uncontested facts presented in the
parties’ oral argunments. W treat the facts as true solely for
pur poses of deciding the parties’ notions, not as findings of

fact for this case. See Fed. R GCv. P. 52(a); P & X Wts., Inc.

v. Conmm ssioner, 106 T.C 441, 442 n.2 (1996), affd. w thout

publ i shed opinion 139 F.3d 907 (9th G r. 1998).

1. Petitioner’'s Transactions

This case is one of many before the Court involving so-
cal |l ed Son-of -BOSS tax shelters packaged by various | aw and
accounting firms.® Petitioner participated in the tax shelter to
create a large artificial capital loss in 2000 to offset a $60
mllion capital gain resulting fromthe sale of petitioner’s 50-
percent interest in a Hollywood pronotions agency with Jason
Moskowi tz known as U.S. Marketing & Pronotions, Inc. Petitioner
resided in California at the tine he filed the petition.

Petitioner engaged in several transactions involving the
partnership to create a cunul ative basis of approximtely $60
mllion in securities (partnership securities) that were
pur chased by the partnership for $387,951. First, petitioner
contributed $1.5 million in exchange for his interest in a
single-menber limted liability conpany, M Trading, LLC (MN
Trading). Then petitioner, through MN Trading, used the $1.5
mllion to purchase two pairs of offsetting | ong and short

foreign currency options, the first involving the euro and the

3See generally Kligfeld Holdings v. Conm ssioner, 128 T.C.
192 (2007), and Notice 2000-44, 2000-2 C.B. 255, for a general
description of simlar transactions.
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Japanese yen and the second involving the U S. dollar and the
euro. The transactions involved purchased options with prem uns
of $30 mllion each (long options) and sold options with prem uns
of $29.25 million each (short options). Petitioner then
contributed his interest in MN Trading in exchange for an 82.52-
percent interest in the partnership. About a nonth |ater
petitioner withdrew fromthe partnership and recei ved cash and
the partnership securities for his partnership interest. He sold
the partnership securities shortly thereafter for $358, 296 and
reported a $60, 942,026 |l oss ($61 million capital loss) in
connection with the sale on his Form 1040, U.S. Individual |ncone
Tax Return, for 2000.

Petitioner calculated this loss by allocating to the
partnership securities his clainmed outside basis in the
partnership at the tinme of his withdrawal (less cash received).
Petitioner included the premuns of the long options in
determning his outside basis in the partnership, but he did not
decrease his basis in the partnership to reflect the
partnership’ s assunption of the short options.

[11. Partnershi p-Level Determ nations

Respondent issued petitioner, a notice partner in the
partnership, the FPAA for 2000 as a result of the partners’
participation in the tax shelter. The FPAA adjusted several
partnership itenms for 2000 to zero, including anobunts reported as
capital contributions, distributions of property other than

noney, interest expense, distributions of noney, and net | oss.
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In addition, respondent nmade several determnations in the
“Exhi bit A--Explanation of Itenms” (Exhibit A).* These
determ nations include, anong other things, that: The
partnership was not a partnership in fact; the partnership was a
sham t hat | acked econom ¢ substance and its only purpose was tax
avoi dance; all transactions the partnership entered into should
be treated as being entered into directly by the partners; and
any purported losses resulting fromthe tax shelter were not
al l omabl e as deductions. No partner tinely filed a petition to
contest the determ nations in the FPAA

| V. Respondent’s Partner-Level Determ nations

Respondent tinely issued petitioner the deficiency notice
determning the $12 mllion deficiency in petitioner’s Federal
i ncone tax for 2000. This deficiency resulted from adjustnents
to incone of $59,333,518 in capital gain or |oss® and $519, 326 in
item zed deductions.® Respondent also determ ned that the
$61, 300, 322 cost basis petitioner clained in the partnership

securities was reduced to $358,383,7 the price the partnership

“Exhibit A--Explanation of Itens” is attached as an
appendi Xx.

*Respondent disall owed the $60, 942,026 capital |oss relating
to the partnership securities and all owed $479, 829 of unrel ated
net short-termcapital |osses.

6The item zed deductions adjustment is a conputational
statutory adjustnent required under sec. 68 resulting from an
increase in petitioner’s adjusted gross inconme due to
respondent’s capital gains adjustnents.

'Respondent originally determ ned that the partnership’s
cost basis in the securities was $358,383. Respondent now
(continued. . .)
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paid for the partnership securities on the date of purchase.
Respondent did not determ ne penalties or additions to tax
because petitioner had disclosed his participation in the tax
shelter as part of an agreenent w th respondent under |nternal
Revenue Servi ce Announcenent 2002-2, 2002-1 C B. 304.

Petitioner tinely filed a petition for redeterm nation of
the deficiency with this Court. The parties presented oral
argunents before this Court with regard to the cross-notions for
summary judgnent. Petitioner argued in his summary judgnent
notion that respondent’s determ nations in Exhibit A,
particularly that the partnership was a sham and | acked econom c
substance, were not partnership itens that were conclusively
determ ned at the partnership level. Petitioner has conceded,
however, that the FPAA here is materially identical to the FPAA

in Petaluma FX Partners, LLC v. Comm ssioner, 131 T.C.

(2008) (slip op. at 22), where we held a determ nation that a
partnership is a sham di sregarded for tax purposes is a
partnership item Accordingly, petitioner has abandoned this
argunent .

Di scussi on

We have pendi ng cross-notions for summary judgnent and nust
deci de whether to grant either notion.
Petitioner does not dispute that the tax shelter in which he

participated was a sham and he raises only procedural argunments

(...continued)
concedes that the partnership’s actual cost basis was $387, 951.
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in defense to collection. Petitioner’s argunents present two
i ssues for decision. The first issue is whether we have
jurisdiction over the deficiency determned in the deficiency
notice because it is attributable to affected itens requiring
partner-|level determ nations. W conclude that we do have
jurisdiction. The second issue is whether the FPAA viol ated the
notice requirenent of due process. W conclude that it did not.
We begin by discussing the standard for summary judgment.
We then turn to the Court’s jurisdiction to redeterm ne the $12
mllion deficiency and petitioner’s tax liability. Finally, we
address petitioner’s due process argunent.

| . Summary Judgnent St andard

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. See, e.g., FPL G oup,

Inc. & Subs. v. Comm ssioner, 116 T.C. 73, 74 (2001). Either

party may nove for summary judgnent upon all or any part of the
| egal issues in controversy. Rule 121(a). W may grant a
summary judgnent notion where there is no genuine issue of any
material fact and a decision may be rendered as a matter of |aw.

Rul e 121(a) and (b); Sundstrand Corp. v. Conmm ssioner, 98 T.C

518, 520 (1992), affd. 17 F.3d 965 (7th Cr. 1994).
This case is ripe for summary judgnent because all of the
relevant facts are undi sputed and a decision nmay be rendered as a

matter of | aw.



1. Ceneral TEFRA Procedures

We now turn to our jurisdiction in affected itens deficiency
notice cases. This Court is a court of limted jurisdiction, and
we may exercise jurisdiction only to the extent provided by

st at ut e. See sec. 7442;: GAF Corp. & Subs. v. Conm ssioner, 114

T.C. 519, 521 (2000). Qur jurisdiction to redetermne a
deficiency in tax depends on a valid deficiency notice and a

tinely filed petition. GAF Corp. & Subs. v. Conm ssioner, supra

at 521. A taxpayer to whom a deficiency notice has been sent can
generally petition this Court for a redeterm nation of the
deficiency. Sec. 6213. Special rules apply, however, for
certain partnerships and their partners.

Part nershi ps do not pay Federal incone taxes, but they are
required to file annual information returns reporting the
partners’ distributive shares of inconme, deductions, and other
tax itenms. Secs. 701, 6031. The individual partners then report
their distributive shares of the tax itens on their Federal
income tax returns. Secs. 701-704. Congress enacted the unified
audit and litigation procedures of the Tax Equity and Fi scal
Responsibility Act of 1982 (TEFRA), Pub L. 97-248, Sec. 401, 96
Stat. 648, to provide consistent treatnent of partnership itens
anong partners in the sanme partnership and to ease the
substantial adm nistrative burden that resulted fromduplicative

audits and litigation. See Petalunma FX Partners, LLC v.

Conmm ssioner, supra at __ (slip op. at 10).
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Under the TEFRA rules, partnership itenms are determned in
part nershi p-1evel proceedings, while nonpartnership itens are
determ ned at the individual partner level. Sec. 6221;

Affiliated Equip. Leasing Il v. Comm ssioner, 97 T.C. 575, 576

(1991). A partnership itemis any itemrequired to be taken into
account for the partnership’ s taxable year to the extent
regul ations specify it is an itemnore appropriately determ ned
at the partnership level than the partner level. Sec.
6231(a)(3).

Part nershi p-1evel determ nations also inpact certain itens
of individual partners. These are referred to as affected itens,
and their resolution depends on partnership-1level determ nations.

Sec. 6231(a)(5); Maxwell v. Conmm ssioner, 87 T.C 783, 792

(1986). Affected itens cannot be tried as part of a partner’s
personal tax case until the partnership-I|evel proceeding has

concl uded. Maxwel | v. Conmi ssioner, supra at 792.

[11. The Parties’ Argunents

The parties agree that the deficiency notice is valid and we
have jurisdiction in this partner-level case only if the
deficiency procedures of subchapter B of chapter 63 (deficiency
procedures) apply as provided under section 6230(a)(2)(A).
Respondent argues that we have jurisdiction under section
6230(a)(2)(A) (i) because the deficiency is attributable to an
affected itemand requires partner-|evel factual determ nations.
Petitioner nmakes two counterargunents that the requirenents of

section 6230(a)(2)(A) (i) have not been net and therefore
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respondent was required to directly assess the tax rather than
i ssuing the deficiency notice. First, petitioner argues that the
deficiencies are attributable to a partnership item outside
basis, rather than an affected item Second, petitioner argues
that even if the deficiency is attributable to an affected item
respondent should have directly assessed the tax because
respondent was not required to nake partner-1level factual
determ nations. W disagree with both of petitioner’s argunents
and address them each in turn.

| V. Deficiency Attributable to an Affected |tem

This Court has repeatedly held that we lack jurisdiction, in
a partner-|evel proceeding involving nonpartnership itens, to

redeterm ne a deficiency, or any portion thereof, attributable to

the tax treatnment of a partnership item Bradley v.

Comm ssioner, 100 T.C 367, 371 (1993) (this Court may not

redetermne a partner’s distributive share of partnership | osses
in a partner-level proceeding). W now decide whether the $12
mllion deficiency is attributable to a partnership item
Respondent determ ned in the deficiency notice that
petitioner’s cost bases in the partnership securities were the
actual anounts the partnership paid for the securities and
all ocated no additional costs to the securities. Respondent then
di sal l oned both the $61 million capital |oss petitioner reported
fromthe sale of the securities and certain item zed deductions
to determine the $12 nillion deficiency. Respondent adjusted

petitioner’s bases in the partnership securities as a result of
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the determnations in the FPAA that the partnership is
di sregarded as a sham and all of the partnership’ s transactions
are treated as being engaged in directly by the partners. These

determ nations are partnership itens. See Petaluma FX Partners,

LLCv. Comm ssioner, 131 T.C. at __ (slip op. at 21-22). W do

not have jurisdiction to revisit these determ nations as they
wer e concl usively determ ned when no partner contested the

determ nations in the FPAA See Genesis Ol & Gas, Ltd. v.

Commi ssioner, 93 T.C 562, 565-566 (1989); see also Sente |nv.

Cub Pship. v. Conm ssioner, 95 T.C. 243 (1990); Palner v.

Comm ssioner, T.C Meno. 1992-352, affd. w thout published

opinion 4 F.3d 1000 (11th G r. 1993).

Petitioner ignores the determnations in the deficiency
notice and argues that the deficiency is attributable to
petitioner’s outside basis in the partnership, which he argues is
a partnership item W recently held that we nmay determ ne a
partner’s outside basis at the partnership level in limted
ci rcunst ances where the partnership is disregarded as a shamin a

part nership-level proceeding. Petaluma FX Partners, LLC v.

Conmi Ssi oner, supra. Petitioner asserts that, if his outside

basis in the partnership is zero, then his bases in the
partnership securities are zero,® and we lack jurisdiction to

redeterm ne the deficiency because it is attributable to a

8General ly, the basis of property (other than noney)
distributed by a partnership to a partner in |liquidation of the
partner’s interest shall be an anmount equal to the adjusted basis
of such partner’s interest in the partnership reduced by any
money distributed in the sane transaction. Sec. 732(Db).
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partnership item outside basis. See Bradley v.Conm ssioner,

supra at 371.

Petitioner’s argunment is msplaced. Affected itens are
defined to include any itemto the extent that it is affected by
a partnership item Sec. 6231(a)(5). W hold that petitioner’s
bases in the partnership securities are affected itens because
they result fromthe conclusive partnership-1level determ nations
di sregarding the partnership as a shamand treating all of the

partnership’ s transactions as being engaged in directly by the

part ners.
V. Affected Itens That Require Partner-Level Deterninations
Petitioner argues, in the alternative, that we still |ack

jurisdiction even if the deficiency is attributable to an
affected item because no partner-level determ nations were
necessary to determne the $12 million deficiency under section
6230(a)(2)(A)(i). Respondent counters that the deficiency notice
was necessary because determ nation of the deficiency requires
partner-level determnations. W agree with respondent.

There are two types of affected itens. Petitioner asserts
that his bases in the partnership securities are of the first
type, which requires a strictly conputational adjustnment to
record the change in a partner’s tax liability resulting fromthe
proper treatnment of partnership itenms. Sec. 6231(a)(6); see

Br ookes v. Conm ssioner, 108 T.C. 1, 5 (1997). Conputati onal

affected itens include those itens on a partner’s return that

vary if there is a change in the individual partner’s adjusted
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gross incone, for exanple, the threshold dollar Iimt for the
medi cal expense deduction under section 213. Sec.
301.6231(a)(6)-1T(a)(1), Tenporary Proced. & Adm n. Regs, 64 Fed.
Reg. 3840 (Jan. 26, 1999). Once the partnership-1Ievel
proceedi ngs are conpleted, the Comm ssioner is permtted to
assess a conputational adjustnment against a partner wthout

i ssuing a deficiency notice. See sec. 6230(a)(1); Brookes v.

Conmi ssi oner, supra at 5.

Petitioner’s $12 mllion deficiency is not attributable to
this purely conputational type of affected item Instead, it
falls within the second type of affected item one that is
dependent upon factual determ nations that are made at the

i ndi vi dual partner level. See Brookes v. Conm ssioner, supra at

5. Respondent was required to nake partner-1|evel factual

determ nations regarding petitioner’s | osses fromthe sale of the
distributed partnership securities. For exanple, respondent
needed to determ ne, anong other things, the nunber and identity
of securities petitioner received fromthe partnership, the price
at which petitioner sold the respective securities, and any ot her

associ ated all owabl e costs of the sale. See Domul ewicz V.

Comm ssioner, 129 T.C. 11, 20 (2007); sec. 301.6231(a)(6)-

1T(a)(2), Tenporary Proced. & Adm n. Regs, 64 Fed. Reg. 3840
(Jan. 26, 1999). Because the normal deficiency procedures apply
to affected itens that require partner-|evel determ nations, we
hold that the deficiency notice is valid and we have jurisdiction

to redeterm ne the deficiency. See sec. 6230(a)(2)(A)(1).
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VI. The Deficiency

We have determ ned that we have jurisdiction to redeterm ne
the $12 mllion deficiency, and we do so now. Respondent
di sall owed the reported $61 million capital |oss in determ ning
the deficiency. |In addition, respondent argues that he properly
disallowed $1.6 mllion in alleged transaction costs related to
the partnership. W focus now on disallow ng any capital | oss.

The parties agree that it was conclusively determ ned at the
partnership level that the partnership is a shamw t hout econom c
substance and is disregarded for tax purposes. Petitioner
concedes that there can be no outside basis in a disregarded

partnership. Petaluma FX Partners, LLC v. Conm ssioner, 131 T.C

at __ (slip op. at 26). Accordingly, petitioner had no outside
basis in the partnership to attach to the assets he received from
the partnership in purported liquidation of his interest under
section 732(b), and petitioner’s bases in the partnership
securities cannot be inflated by his purported outside basis in

t he partnership.

Petitioner is considered, instead, to have purchased the
partnership securities directly as determined in the FPAA. See
sec. 1.701-2(b)(1), Income Tax Regs. Accordingly, petitioner’s
cunmul ati ve basis in the partnership securities is $387,951, the
partnership’ s cost basis on the date the partnership purchased
t he securities, under sections 1011 and 1012. Petitioner sold
the partnership securities for $358,296. Subtracting the
$358, 296 sale price fromthe $387,951 cost creates a $29, 655
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| oss. Respondent disallowed this | oss because he determ ned that
petitioner had no profit notive under section 165(c)(2) for
entering into the stock transaction and that the stock
transaction | acked econom c substance. See llles v.

Conm ssi oner, 982 F.2d 163, 165-166 (6th G r. 1992), affg. T.C

Meno. 1991-449; Forseth v. Comm ssioner, 845 F.2d 746 (7th CGr

1988), affg. 85 T.C 127 (1985); Enrici v. Conm ssioner, 813 F.2d

293 (9th Gr. 1987), affg. Forseth v. Conm ssioner, 85 T.C 127

(1985). Petitioner does not contest respondent’s determ nations.
| nstead, petitioner raises only procedural argunents in which he
admts that he did not recognize a |loss on the sale of the
partnership securities.® W conclude that petitioner has
conceded this issue. Accordingly, we uphold respondent’s

determ nation disallow ng the |oss.

W now turn to the $1.6 mllion transaction costs that
petitioner alleges are deductible under section 162 or 212.
Ordinary and necessary expenses paid or incurred in carrying on
any trade or business are generally deductible. Sec. 162.
Simlarly, the ordinary and necessary expenses paid for the
producti on, managenent, or maintenance of property held for the
production of inconme nmay al so be deductible. Sec. 212.
Petitioner is required to have profit as a primry objective
i nstead of tax savings to take deductions under these sections,

however. See Agro Science Co. v. Conmmi ssioner, 934 F.2d 573, 576

°Petitioner argues he had no bases in the partnership
securities and therefore could not recognize a |oss on their
sal e.
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(5th CGr. 1991), affg. T.C. Meno. 1989-687; Fischer v. United

States, 490 F.2d 218, 222 (7th Gr. 1973); H.rsch v.
Comm ssioner, 315 F.2d 731, 736 (9th GCr. 1963), affg. T.C. Meno.

1961- 256; Looney v. Commi ssioner, T.C Meno. 1985-326, affd.

wi t hout published opinion 810 F.2d 205 (9th Gr. 1987). W
conclude that petitioner did not have a profit notive but entered
into the partnership solely to create a large artificial capita
loss to lower his tax liability.

Further, petitioner may not deduct costs incurred to
i npl enment a transaction that | acks econom c substance. New

Phoeni x Sunrise Corp. v. Comm ssioner, 132 T.C. __ ,  (2009)

(slip op. at 38-40). W conclude that petitioner’s participation
in the partnership cannot formthe basis of any deductions
because the partnership is disregarded as a sham w t hout econom c

substance. See Fergquson v. Conmm ssioner, 29 F.3d 98, 102 (2d

Cr. 1994), affg. Peat Gl & Gas Associates v. Conm ssioner, 100

T.C. 271 (1993). Accordingly, we hold that respondent properly
di sal | oned these deducti ons.

VI1. Notice Requirenents of Due Process

We now address petitioner’s final argunment. Petitioner
argues that the deficiency notice is invalid because the FPAA did
not provide petitioner with fair notice and violated his right to
due process of law. 1 Petitioner admts he received the FPAA but

argues that it did not provide himadequate notice that his

1“No person shall * * * be deprived of life, liberty, or
property, wthout due process of law. U S. Const. anmend. V.
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failure to file a petition would conclusively preclude himfrom
contesting an approximately $12 nmillion deficiency. W disagree
that there is a due process violation.
A fundanmental requirenent of due process is notice
reasonably cal cul ated, under all the circunstances, to inform
interested parties of the pendency of the action and afford them

an opportunity to present their objections. Millane v. Cent.

Hanover Bank & Trust Co., 339 U S. 306, 314 (1950). Due process

is flexible, however, and calls for such procedural protections

as the particular situation demands. Morrissey v. Brewer, 408

U.S. 471, 481 (1972).

TEFRA' s notice provisions generally safeguard due process
rights by providing partners with notice of the partnership
adj ustment and an opportunity to participate in the partnership-

| evel proceeding. See Walthall v. United States, 131 F.3d 1289,

1294-1295 (9th Cr. 1997); Brookes v. Conm ssioner, 108 T.C. at

5. An FPAA need not be in any particular form and any
statenments or conputations in or attached to the FPAA may be
considered in determning its validity. See generally dovis |

v. Conmm ssioner, 88 T.C 980, 982 (1987). An FPAA nust, however,

provide mnimal notice to the taxpayer that the Internal Revenue
Service (IRS) has finally determ ned adjustnents to the

partnership return. Triangle Investors Ltd. Pship. v.

Commi ssioner, 95 T.C. 610, 613 (1990); dovis | v. Conmm ssioner,

supra at 982. An FPAA is not required to notify partners of
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their individual tax deficiencies at the partner |evel as
petitioner contends.

Respondent notified petitioner in the FPAA's Exhibit A that
the partnership is disregarded for tax purposes, that al
transactions engaged in by the partnership are treated as engaged
in directly by its partners, and that the partners would not be
allowed to inflate their bases in the partnership to elimnate
gain. Petitioner received the FPAA and had the opportunity to
file a petition at the partnership | evel contesting respondent’s
determ nations in the FPAA. Petitioner chose not to do so.

Petitioner waited until the partner-|evel proceeding,
instead, to argue that the FPAA did not provide hi madequate
notice. He makes this argunent despite the multiple
determ nations in the FPAA that disallow all tax benefits of the
tax shelter. Petitioner’s participation in a conplicated basis-
inflating tax shelter belies his naivete. Petitioner purchased a
packaged tax shelter involving several sophisticated transactions
to avoid paying taxes on a $60 million gain. He received the
advice of nultiple professionals, including counsel, regarding
this purchase. He |later disclosed his participation in this tax
shelter to avoid paying additions to tax or penalties.

We concl ude that the FPAA provided fair and reasonabl e
notice to petitioner that the IRS had finally determ ned
adjustnents to the partnership return and did not violate

petitioner’s right to due process of | aw.
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VI11. Concl usion

We concl ude that respondent is entitled to judgnent as a
matter of law. Accordingly, we shall grant respondent’s notion
for summary judgnment and deny petitioner’s notion for sunmary
j udgnent .

I n reaching our hol dings, we have considered all argunents
made, and to the extent not nentioned, we consider them
irrelevant, noot, or w thout nerit.

To reflect the foregoing,

An appropriate order and order

and decision will be entered.
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APPENDI X
EXHBIT A - Explanation of Itens

It is determned that neither AD FX Tradi ng 2000 Fund, LLC
nor its purported partners have established the existence of
AD FX Tradi ng 2000 Fund, LLC as partnership as a matter of
fact.

Even if AD FX Tradi ng 2000 Fund, LLC existed as a
partnership, the purported partnership was fornmed and
avai l ed of solely for purposes of tax avoi dance by
artificially overstating basis in the partnership interests
of its purported partners. The formation of AD FX Tradi ng
2000 Fund, LLC, the acquisition of any interest in the
purported partnership by the purported partner, the purchase
of offsetting options, the transfer of offsetting options to
a partnership in return for a partnership interest, the
purchase of assets by the partnership, and the distribution
of those assets to the purported partners in conplete
liquidation of the partnership interests, and the subsequent
sale of those assets to generate a loss, all within a period
of less than 3 nonths, had no busi ness purpose other than
tax avoi dance, | acked econom ¢ substance, and, in fact and
substance, constitutes an econom c sham for federal incone
tax purposes. Accordingly, the partnership and the
transacti ons descri bed above shall be disregarded in ful

and (1) any purported | osses resulting fromthese
transactions are not allowable as deductions; (2) increases
in basis of assets are not allowed to elimnate gain; or (3)
i ncreases to the adjusted basis of partnership interests to
circunvent the loss limtation of 8704(d) are not all owed
for federal inconme tax purposes.

It is determned that AD FX Tradi ng 2000 Fund, LLC was a
sham | acked econom ¢ substance and, under 8 1.701-2 of the
| ncone Tax Regul ations, was fornmed and availed of in
connection with a transaction or transactions in taxable
year 2000, a principal purpose of which was to reduce
substantially the present value of its partners’ aggregate
federal tax liability in a manner that is inconsistent with
the intent of Subchapter K of the Internal Revenue Code. It
is consequently determ ned that:

a. the AD FX Tradi ng 2000 Fund, LLC is disregarded
and that all transactions engaged in by the
purported partnership are treated as engaged in
directly by its purported partners. This includes
the determnation that the assets purportedly
acquired by AD FX Tradi ng 2000 Fund, LLC,
including but not limted to foreign currency
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options, were acquired directly by the purported
partners.

b. the foreign currency option(s), purportedly
contributed to or assunmed by AD FX Tradi ng 2000
Fund, LLC, are treated as never having been
contributed to or assuned by said partnership and
any gains or |osses purportedly realized by AD FX
Tradi ng 2000 Fund, LLC on the option(s) are
treated as having been realized by its partners.

C. the purported partners of AD FX Tradi ng 2000 Fund,
LLC should be treated as not being partners in AD
FX Tradi ng 2000 Fund, LLC

d. contributions to AD FX Tradi ng 2000 Fund, LLC w ||
be adjusted to reflect clearly the partnership’s
or purported partners’ incone.

It is determned that the obligations under the short
positions (witten call options) transferred to AD FX
Tradi ng 2000 Fund, LLC constitute liabilities for purposes
of Treasury Regul ation 81.752-6T, the assunption of which by
AD FX Tradi ng 2000 Fund, LLC shall reduce the purported
partner’s basis in AD FX Tradi ng 2000 Fund, LLC in the
amount of $58, 500,000, for Mchael E. Napoliello, Jr. but
not below the fair market value of the purported partnership
i nterest.

It is determned that neither AD FX Tradi ng 2000 Fund, LLC
nor its purported partners entered into the option(s)
positions or purchase the foreign currency or stock with a
profit notive for purposes of 8§ 165(c)(2).

It is determned that, even if the foreign currency
option(s) are treated as having been contributed to AD FX
Tradi ng 2000 Fund, LLC, the amount treated as contributed by
the partners under section 722 of the Internal Revenue Code
is reduced by the anounts received by the contributing
partners fromthe contenporaneous sales of the cal

option(s) to the sane counter-party. Thus, the basis of the
contributed option(s) is reduced, both in the hands of the
contributing partners and AD FX Tradi ng 2000 Fund, LLC
Consequently, any correspondi ng clainmed increases in the
outside basis in AD FX Tradi ng 2000 Fund, LLC resulting from
the contributions of the foreign currency option(s) are

di sal | owed.

It is determned that the adjusted bases of the |ong cal
positions (purchased call options), and other contributions
purportedly contributed by the partners to AD FX Tradi ng
2000 Fund, LLC has not been established under I.R C. § 723.
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It is consequently determ ned that the partners of AD FX
Tradi ng 2000 Fund, LLC have not established adjusted bases
in their respective partnership interests in an anount
greater than zero (-0-).

It is further determned that, in the case of a sale,
exchange, or liquidation of AD FX Tradi ng 2000 Fund, LLC
partners’ partnership interests, neither the purported
partnership nor its purported partners have established that
the bases of the partners’ partnership interests were
greater than zero for purposes of determning gain or |oss
to such partners fromthe sale, exchange, or |iquidation of
such partnership interest.



